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Instrument of Accession : 

 Instrument of Accession was like a treaty between two sovereign 
countries that had decided to work together. The maxim of pacta sunt 
servanda in international law, which governs contracts or treaties 
between states, asks that promises must be honoured. 

 The Maharaja, the Hindu king of a Muslim-majority state, had initially 
wanted to stay independent. He signed the Instrument of Accession on 
October 26, 1947, after Afridi tribesmen and Pakistan Army regulars 
invaded the state, and India agreed to help only after he acceded. The 
Schedule appended to the Instrument of Accession gave the 
Indian Parliament power to legislate for Jammu and Kashmir on 
only defence, external affairs and communications. 

 In Clause 5 of the Instrument of Accession, Hari Singh said that the 
terms of “my Instrument of Accession cannot be varied by any 
amendment of the Act or of The Indian Independence Act unless such 
amendment is accepted by me by an Instrument supplementary to 
this Instrument”.  

 In Clause 7, he said: “Nothing in this Instrument shall be deemed 
to commit me in any way to acceptance of any future 
Constitution of India or to fetter my discretion to enter into 
arrangements with the Government of India under any such 
future Constitution.” 

 Article 370 was a constitutional recognition of the conditions 
mentioned in the Instrument of Accession, and reflected the 
contractual rights and obligations of the two parties. 
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Article 370 : 

 The original draft of Article 370 was drawn up by the Government of 
Jammu and Kashmir. 

 A modified version of the draft was passed in the Constituent Assembly 
of India on May 27, 1949. 

 Article 370 was eventually drafted by Gopalaswami Ayyangar. Ayyangar 
was a minister without portfolio in the first Union Cabinet of India. He 
was also a former Diwan to Maharajah Hari Singh of Jammu and 
Kashmir 

 On October 17, 1949, Article 370 was included in India’s Constitution by 
the Constituent Assembly. 

 Article 370 of the Indian Constitution is a ‘temporary provision’ which 
grants special autonomous status to Jammu & Kashmir. 

 Under Part XXI of the Constitution of India, which deals with 
“Temporary, Transitional and Special provisions”, the state of Jammu & 
Kashmir has been accorded special status under Article 370. 

 All the provisions of the Constitution which are applicable to other states 
are not applicable to J&K. 

 Article 370 alongwith Article 35 A let the J&K legislature decide the 
“permanent residents” of the State, prohibits a non-J&K resident from 
buying property in the State and ensures job reservation for its 
residents. 

 Some critics of Article 370 have argued earlier that Kashmir joined India 
in 1947 without any conditions, and Article 370 unnecessarily gave it 
special status. 

 However, the drafting of the Constitution ended on November 26, 1949 
— Article 370 had been included before the Constitution was adopted. 

Provisions of Article 370 : 

 According to this article, except for defence, foreign affairs, 
finance and communications, Parliament needs the state 
government’s concurrence for applying all other laws. 

 Thus the state’s residents live under a separate set of laws, including 
those related to citizenship, ownership of property, and fundamental 
rights, as compared to other Indians. 
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 As a result of this provision, Indian citizens from other states cannot 
purchase land or property in Jammu & Kashmir. 

 Under Article 370, the Centre has no power to declare financial 
emergency under Article 360 in the state. 

 It can declare emergency in the state only in case of war or external 
aggression. The Union government can therefore cannot declare 
emergency on grounds of internal disturbance or imminent danger 
unless it is made at the request or with the concurrence of the state 
government. 

 Article 370, in its sub-clause (3), has itself laid down that Article 
370 can cease to operate by way of a presidential order but a 
recommendation of the ‘Constituent Assembly’ shall have to be placed 
before him. 

Constitution (Application to Jammu and Kashmir) Order, 1954 / 
Article 35A 

 The Constitution (Application to Jammu and Kashmir) Order, 
1954, lists the Articles and provisions that apply to J&K. 

 Further, the President also listed a set of exceptions under Article 35A 
of the Constitution (this Article does not figure in the text of the 
Constitution of India, but figures only in the J&K’s Constitution). 
While the 1954 presidential order constituted a founding legal 
document for Jammu and Kashmir 

 Article 35 is followed by Article 36 — but appears in Appendix I. 
 Article 35A empowers the Jammu and Kashmir legislature to define 

the permanent residents of the state, and their special rights and 
privileges. 

How it was incorporated in the Constitution : 

 Article 35A was incorporated into the Constitution in 1954 by an 
order of the then President Rajendra Prasad on the advice of the 
Jawaharlal Nehru Cabinet. 

 The Constitution (Application to Jammu and Kashmir) Order of 
1954 followed the 1952 Delhi Agreement entered into between 
Nehru and the then Prime Minister of Jammu and Kashmir Sheikh 
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Abdullah, which extended Indian citizenship to the ‘State subjects’ of 
Jammu and Kashmir. 

 The Presidential Order was issued under Article 370 (1) (d) of the 
Constitution. This provision allows the President to make certain 
“exceptions and modifications” to the Constitution for the benefit of 
‘State subjects’ of Jammu and Kashmir. 

 So Article 35A was added to the Constitution as a testimony of the 
special consideration the Indian government accorded to the 
‘permanent residents’ of Jammu and Kashmir. 

About Current Presidential Order – Constitution (Application to Jammu 
and Kashmir) Order 2019  

 President Ram Nath Kovind issued a presidential order under Article 
370 (1) of the Constitution. This clause enables the President to 
specify the matters which are applicable to Jammu and Kashmir. 

 As it can be issued only with the Jammu and Kashmir government’s 
concurrence, the notification uses the words “with the concurrence 
of the Government of the State of Jammu and Kashmir”. This 
presumably means the Governor, who is now administering the State 
under President’s Rule, has given his concurrence on behalf of the 
State government. 

 The Order supersedes the 1954 Order. This effectively means that all 
the provisions that formed the basis of a separate “Constitution” for 
Jammu and Kashmir stand abrogated. 

 Presidential Order has extended all provisions of the Constitution 
to Jammu and Kashmir, including the chapter on Fundamental 
Rights. 

 Therefore, the discriminatory provisions under Article 35A are now 
unconstitutional. The President may also withdraw Article 35A. 

 This provision is currently under challenge in the Supreme Court on 
the ground that it could have been introduced in the Indian 
Constitution only through a constitutional amendment under 
Article 368, and not through a Presidential Order under Article 
370. 

 However, Presidential Order, too has amended Article 367 without 
following the amending process. 
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************ 

Topic: For Prelims and Mains 

  Rajasthan Protection from Lynching Bill, 2019 : 

Why in News?  The Rajasthan legislative assembly on Monday passed a 

Bill providing for life imprisonment and a fine from ₹1 lakh to ₹5 lakh to 
those convicted in cases of mob lynching leading to victim’s death. 

About the Bill : 

 The Bill defines the mob as a group of two or more individuals. 

 It also defines lynching as “an act or series of acts of violence or 
those of aiding, abetting or attempting an act of violence, 
whether spontaneous or preplanned, by a mob on the grounds of 
religion, race, caste, sex, place of birth, language, dietary 
practices, sexual orientation, political affiliation or ethnicity”. 

 For the offence of an assault by mob, leading to the victim suffering 
grievous hurts, the Bill provides for jail terms up to 10 years and a 
fine of ₹25,000 to ₹3 lakh. 

 In cases of the victims suffering simple injuries, the Bill proposes 
imprisonment up to seven years and a fine up to ₹1 lakh. 

 For hatching a conspiracy of lynching or aiding, abetting or 
attempting such an offence, the Bill seeks to punish the offenders in 
the same manner as if he actually committed the offence of lynching. 

 The Bill also empowers the State police chief to appoint a state 
coordinator of the rank of Inspector General of Police to prevent the 
incidents of lynching in the State with the district Superintendents of 
Police acting as the district’s coordinator, to be assisted by a Deputy 
Superintendents of Police, for taking measures to prevent incidents of 
mob violence and lynching. 

 The Bill also enlists various other offences related to the lynching 
such as dissemination of offensive materials, propagation of hostile 
environment and obstructing legal processes, which would be 
punishable with jail terms varying from three to five years. 
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 The Bill also stipulates the provision of compensation to victims by 
the State government as per the Rajasthan Victim Compensation 
Scheme. 

 It also binds the State government to take necessary measures to 
rehabilitate the victims of mob lynching, suffering displacements 
from their native places. 

************ 

 


